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RECENT IMPORTANT DECISIONS 491 

the divorce the divorced wife instituted proceedings against her former hus- 
band claiming that he was wasting his estate and obtained the appointment 
of a temporary guardian. The divorced husband was an old and enfeebled 
man. He was greatly annoyed by these proceedings and to secure their dis- 
missal entered into a contract which was approved by the court. Under this 
contract he conveyed the greater portion of his estate to a trustee for the 
benefit of his child and the guardian was discharged. After his death an 
action was brought to set aside the trust agreement on the ground of fraud 
and duress. Held, that neither a divorced wife nor a child committed to her 
custody has any right of action on account of the husband's duty to support 
the child until that duty is neglected and that the guardianship proceedings 
being without foundation at law the transaction amounted to a form of duress 
and the contract should be set aside. Foote v. De Poy (1905), — la. — , 102 
N. W. Rep. 112. 

A threat to destroy or detain property is not such legal duress as will 
constitute a ground for setting aside a contract made under its influence 
according to the English authorities. Oates v. Hudson, 6 Exch. 345 ; Skeate 
v. Beale, 1 1 Ad. & El. 983 ; and there are a number of decisions to the same 
effect in the United States. Lehman v. Shackleford, 50 Ala. 437; Hazelrigg 
v. Donaldson, 2 Met. (Ky.) 445. The reason given, by these authorities for 
not recognizing duress of property is based on the common law doctrine that 
duress was a matter of law to be determined by the application of a strict 
legal test. At the early common law the oppression or threats to constitute 
duress must have been such as would have overcome the will of a constant 
and courageous man. 1 Cooley's Blackstone (4th Ed.) 120. Subsequently 
this doctrine was modified and the resistance required was that of a man 
of ordinary firmness. Youngs v. Simm, 41 111. App. 28; Morse v. Wood- 
worth, 155 Mass. 233; Horton v. Bloedom, 37 Neb. 666; and it was held that 
a man of ordinary firmness would not yield to threats to destroy or detain 
his property but would rely upon his remedy at law. Pierce v. Brown, 7 
Wall. (U. S.) 205. By the weight of recent American decisions the question 
of duress is one of fact in the particular case as to whether the threat or 
oppression was such as did overcome the will of the person coerced. The 
influence the coercion would have on a man of ordinary firmness is properly 
taken into consideration in determining the fact but is not controlling. 
Galusha v. Sherman, 105 Wis. 263 ; Cribbs v. Sowle, 87 Mich. 340 ; Overstreet 
v. Dunlap, 56 111. App. 486. Following this reasoning it has been held in 
many jurisdictions in this country that contracts which have been entered 
into as the result of the unlawful detention of property under oppressive cir- 
cumstances or of threats to destroy property will be set aside on the ground 
of duress of property. Spaids v. Barrett, 57 111. 289; Hackley v. Headley, 45 
Mich. 569; Maxzvell v. Grisivold, 10 How. (U. S.) 242; Adams v. Shiffer, 
11 Colo. 15. The decision under the peculiar facts 'of the principal case would 
seem to be a legitimate application of this rule. 

Percolating Waters — Malicious Waste — Injunction. — The plaintiff 
owned premises of great value as a health resort by reason of medicinal 
springs located thereon. The defendant, for the sole purpose of injuring 
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plaintiff, sunk a well on his own adjoining land and pumped water there- 
from till the flow of plaintiff's springs was stopped. In a suit to enjoin 
defendant from further pumping, Held, that injunction would lie. Gagnon 
v. French Lick Springs Hotel Co. (1904), — Ind. — , 72 N. E. Rep. 849. 

The law relating to the malicious waste of percolating waters is in a 
state of uncertainty. By the general rule as formerly announced such waters 
were considered as a part of the realty and the owner thereof could make 
such beneficial use of them as he saw fit, even though injury result to his 
neighbor, regardless of motive. Gould on Waters, Sec. 290; Phelps v. 
Nowlen, 72 N. Y. 39, 28 Am. Rep. 93 ; Chatfield v. Wilson, 28 Vt. 49 ; Walker 
v. Cronin, 107 Mass. 55s, 564. However, there were, even among the earlier 
cases, dicta to the effect that if the acts of the owner were wholly malicious 
and resulted in no benefit to himself but only in injury to his neighbor, the 
courts might interfere. Wheatly v. Baugh, 25 Pa. St. 528, 64 Am. Dec. 721 ; 
Greenleaf v. Francis, 18 Pick. 117. See also Frazier v. Brown, 12 Ohio St. 
294. The tendency of the most recent cases is to break away from the strict 
rule of the common law and to follow the principles announced in these 
dicta. Barclay v. Abraham, 121 Iowa, 619, 96 N. W. Rep. 1080; Cohen v. 
La Canada Land &r Water Co., 142 Cal. 437, 76 Pac. 47. See also 2 Michi- 
gan Law Review, 403. In New York an unreasonable and unjust use cannot 
be made of such waters. Smith v. City of Brooklyn, 160 N. Y. 357, 54 N. E. 
Rep. 787. Wisconsin has declined to follow the lead of the later cases and 
a statute providing for a civil action against one making an unreasonable 
use of such waters has been there held invalid. Huber v. Merkle, 117 Wis. 
355, 94 N. W. Rep. 354, 62 L. R. A. 589. The English courts adhere to the 
strict rule. Mayor of Bradford v. Pickles (1895), A. C. 587. The principal 
case, however, is wholly in accord with the spirit of the majority of recent 
cases and is just and equitable in its results. See Farnham's Waters and 
Water Rights, Sec. 938. 

Sales — "Ice" Means "Merchantable Ice" — Implied Warranty. — Plain- 
tiff contracted by correspondence with defendants, who were ice dealers, for 
the sale to them of a large quantity of ice. There was no mention made, by 
either party, as to the quality of the ice and the purchasers did not inspect 
the ice before buying. While being placed upon the ship of defendants, the 
ice was seen by their agents, though not formally inspected by them. When 
the ice reached defendants, it was found that a large quantity of it was not 
merchantable and defendants refused to pay the price agreed upon. In an 
action to recover the entire contract price, Held, that there was an implied 
warranty, on plaintiff's part, that the ice was merchantable; and that the 
acceptance of it by defendants, although evidence for the jury, that the 
ice had been taken as entirely satisfying the contract of sale, did not, as 
a question of law, constitute a waiver of plaintiff's implied warranty as to 
the merchantability of the ice. Campion v. Marston ( 1004) , — Me. — , 59 Atl. 

Rep. 548. 

Caveat emptor is the principle applicable, in general, to sales in which 
the question of quality is involved. There are, however, many exceptions 



